
                                    

Tezpur PS Case No-749 of 2022 
GR Case No-1289 of 2022  

Under Section-420/406/341 of Indian Penal Code    
 

O  R  D  E  R 
20.07.2022 

Ld. Advocate of the petitioner has filed hazira. 

Also seen the petition No-903/2022 filed by the petitioner Abdul 

Hussain praying bail of accused namely, Md. Din Islam stating that 

the above-named accused person is innocent. It is also pleaded 

that the above-named accused is falsely implicated in this case and 

he is nowhere connected with the alleged offence as alleged. It is 

also pleaded that the above-named accused is arrested only on 

suspicion. Petition petition No-903/22 filed in support with an 

affidavit. 

Case diary as called earlier vide Order dated-16.07.2022 is received 

today. Also perused the Petition No-889/2022 filed on behalf of the 

accused person, namely, Md. Safiqul Islam.  

Heard learned counsel of both sides on the both petitions.  

In the Petition No-889/2022 the learned advocate for the accused 

Md. Safiqul Islam has submitted that the above-named accused 

person is innocent and no way connected with the alleged offence. 

The Ld. Counsel further submitted that the accused person, 

namely, Md. Safiqul Islam is falsely implicated in this case and the 

I/O failed to comply the direction of Hon’ble Apex Court in the 

judgment of “Satender Kumar Antil vs Central Bureau of 

Investigation & Anr” wherein the Hon’ble Apex Court has observed 

that “The investigating agencies and their officers are duty-bound 

to comply with the mandate of Section 41 and 41A of the Code 

issued by Arnesh Kumar (Supra), any dereliction on their part has 

to be brought to the notice of the higher authorities by the court” 

and “The courts will have to satisfy themselves on the compliance 

of Section 41 and 41A of the Code, any non-compliance would 

entitle the accused for grant of bail.” The Ld. Counsel of the 

accused also submitted that the I/O of this case has failed to 

comply with the mandate of Section-41 and 
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41(A) of CrPC. Hence, accused Md. Safiqul Islam is entitled for bail 

as per the said guidelines of the Hon’ble Supreme Court of India.  

Also perused the case diary. The prosecution story in brief is as 

follows that on 01.07.2022 the complainant namely, ASI Golok Das 

lodged an ejahar before the In-charge of Borghat Police outpost 

under Tezpur Police Station alleging that on the same day at about 

2 PM, he has received an information that one person is coming to 

mansiri Bazaar to sell gold which are totally fake gold. Thereafter, 

police party put a naka checking at Mansiri road and apprehended 

a person namely, Sofiqul Islam and Din Islam. Accordingly, after 

some time two persons were detained at the Mansiri road and on 

being searched they found (i) 01 Boat size, golden colour fake gold 

weight of 1.892 kgs; (ii) 01 Jesus statue, golden colour fake gold 

weight 1.850 Kgs; and (iii) 01 Knief made of iron fitted with 

wooden block, length 23.5 cms from their possession. It is also 

stated that they have selling this kind of gold in the said localities 

since long and cheated many people of Assam and illegally earn 

money for their benefit and misuse the said money for illegal act. 

Hence, the prosecution case.    

In the light of observation given by the Hon’ble Apex Court in the 

case of “Satender Kumar Antil vs Central Bureau of 

Investigation & Anr”  

Section-41 of CrPC Says that When police may arrest without 

warrant.—(1) Any police officer may without an order from a 

Magistrate and without a warrant, arrest any person— 

(a) Who commits, in the presence of a police officer, a 

cognizable offence; 

(b) against whom a reasonable complaint has been made, 

or credible information has been received, or a reasonable 

suspicion exists that he has committed a cognizable offence 

punishable with imprisonment for a term which may be less 

than seven years or which may extend to seven years 

whether with or without fine, if the following conditions are 

satisfied, namely:— 
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(i) the police officer has reason to believe on the basis of 

such complaint, information, or suspicion that such person 

has committed the said offence; 

Section-41(A) of CrPC says that “Notice of appearance before 

police officer.—(1) [The police officer shall], in all cases where the 

arrest of a person is not required under the provisions of sub-

section (1) of section 41, issue a notice directing the person 

against whom a reasonable complaint has been made, or credible 

information has been received, or a reasonable suspicion exists 

that he has committed a cognizable offence, to appear before him 

or at such other place as may be specified in the notice.”  

(2) Where such a notice is issued to any person, it shall be the 

duty of that person to comply with the terms of the notice. 

(3) Where such person complies and continues to comply with the 

notice, he shall not be arrested in respect of the offence referred to 

in the notice unless, for reasons to be recorded, the police officer is 

of the opinion that he ought to be arrested.  

(4) Where such person, at any time, fails to comply with the terms 

of the notice or is unwilling to identify himself, the police officer 

may, subject to such orders as may have been passed by a 

competent Court in this behalf, arrest him for the offence 

mentioned in the notice.  

60A. Arrest to be made strictly according to the Code.—No arrest 

shall be made except in accordance with the provisions of this 

Code or any other law for the time being in force providing for 

arrest.” 

Section 41 under Chapter V of the Code deals with the arrest of 

persons. Even for a cognizable offense, an arrest is not mandatory 

as can be seen from the mandate of this provision. If the officer is 

satisfied that a person has committed a cognizable offense, 

punishable with imprisonment for a term which may be less than 

seven years, or which may extend to the said period, with or 

without fine, an arrest could only follow when he is satisfied that 

there is a reason to believe or suspect, that the said person has  
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committed an offense, and there is a necessity for an arrest. Such 

necessity is drawn to prevent the committing of any further 

offense, for a proper investigation, and to prevent him/her from 

either disappearing or tampering with the evidence. He/she can 

also be arrested to prevent such person from making any 

inducement, threat, or promise to any person according to the 

facts, so as to dissuade him from disclosing said facts either to the 

court or to the police officer. One more ground on which an arrest 

may be necessary is when his/her presence is required after arrest 

for production before the Court and the same cannot be assured. 

This provision mandates the police officer to record his reasons in 

writing while making the arrest. Thus, a police officer is duty-

bound to record the reasons for arrest in writing. Similarly, the 

police officer shall record reasons when he/she chooses not to 

arrest. There is no requirement of the aforesaid procedure when 

the offense alleged is more than seven years, among other 

reasons.  

The consequence of non-compliance with Section 41 shall certainly 

inure to the benefit of the person suspected of the offense. 

Resultantly, while considering the application for enlargement on 

bail, courts will have to satisfy themselves on the due compliance 

of this provision. Any non-compliance would entitle the accused to 

a grant of bail. 

On perusal of Section-41(A) of CrPC Notice issued to accused Md. 

Safiqul Islam, it appears that the I/O had committed some 

mistakes but it cannot be treated as non-compliance of Section-

41(A) of CrPC. Moreover, he mentioned the name of accused Md. 

Safiqul Islam and the case number correctly as Tezpur PS Case No-

749 of 2022 under section-420/406/34 of IPC and accordingly said 

notice issued to accused Safiqul Islam. So, it cannot be held that it 

is the violation of judgment passed by Hon’ble Apex Court. Further 

the I/O has mentioned the necessity of arrest of the accused in the 

Check List u/s-41(1)(b)(ii) of CrPC i.e. to prevent the committing of 

any further offence, for a proper  
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investigation, and to prevent them from either disappearing or 

tampering with the evidence, they can also be arrested to prevent 

such person from making any inducement, threat, or promise to 

any person according to the facts, so as to dissuade him from 

disclosing said facts either to the court or to the police officer. 

On perusal of the case record, it appears that both the above-

named accused persons are the FIR named accused persons and 

the police personnel apprehended the accused persons in red 

handed with fake gold at the time of Naka Checking. Further, on 

perusal of the case diary, it appears that the investigation of this 

case is still going on and yet to complete. Further, from perusal of 

the case diary, sufficient incriminating materials have been found 

against the accused persons. Furthermore, the investigating officer 

has submitted that the release of the accused shall hamper and 

temper the investigation of the I/O and he prayed to reject the bail 

prayer of the accused persons for the sake of proper investigation.  

Hence, at this stage, if the accused persons are released on bail, 

the whole process of the investigation of this case will be 

hampered. So, under such circumstances, considering the gravity 

and seriousness of offence alleged against accused persons and 

the initial stage of investigation, I find that this is not a case where 

the accused person can be relied upon and enlarged on bail.                                                      

Accordingly, the bail petition No-889/2022 and Petition No-

903/2022 filed on behalf of the above-named accused persons 

namely, Md. Din Islam and Md. Safiqul Islam stands rejected.  

Return back the case diary to the Investigating Officer in seal 

cover.  

Accordingly, bail applications are disposed of.  

Inform all the concerned.  

 

          Sri N. Bhatta 
            Chief Judicial Magistrate 

                                Sonitpur at Tezpur 


